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Modern Trust Laws: Are Irrevocable Trusts Really Irrevocable? 

Written by: David A. Warren, JD, President & CEO, Bridgeford Trust Company 

 

I. Modern trust law concepts, available only in progressive trust law 

jurisdictions such as South Dakota, including trust protector, directed trust, 

decanting, reformation, and modification, have revolutionized trust formation 

and administration in the United States while delivering far more control to 

settlors of trust, beneficiaries, and advisors than ever before. The proliferation 

of these modern trust law concepts across the country raises an important and 

very timely issue; Are Irrevocable Trusts Really Irrevocable? 

 

a. The trust protector concept provides for direction or restraint of powers of 

the trustee and for a great deal of control over the trust.   

 

i. There are a number of reasons why a settlor may wish to appoint a 

protector in relation to a trust:  

 

1. Protectors allow for a great degree of flexibility when 

dealing with changes in circumstances, including both 

factual circumstances (death, premature divorce, previously 

unknown children) and legal changes (any legal changes, 

but most frequently changes to applicable revenue laws); 

 

2. The settlor may be concerned that the trustee may not pay 

sufficient attention to his wishes; 
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3. The settlor wishes certain powers to be withheld from the 

trustees; or 

 

4. The settlor wishes a third party to act as a main point of 

contact, between the beneficiaries and the trustees. 

 

ii. South Dakota’s trust protector statute is an example of one of the 

most robust trust statutes in the nation. See below: 

 

1. Title 55 - FIDUCIARIES AND TRUSTS 

Section 55-1B-6 - Powers and discretions of trust 

protector. 

55-1B-6. Powers and discretions of trust protector. The 

powers and discretions of a trust protector are as provided 

in the governing instrument and may be exercised or not 

exercised, in the best interests of the trust, in the sole and 

absolute discretion of the trust protector and are binding on 

all other persons. Such powers and discretion may include 

the following: 

(1) Modify or amend the trust instrument to achieve 

favorable tax status or respond to changes in the Internal 

Revenue Code, state law, or the rulings and regulations 

thereunder;  

(2) Increase or decrease the interests of any beneficiaries to 

the trust;  
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(3) Modify the terms of any power of appointment granted 

by the trust. However, a modification or amendment may 

not grant a beneficial interest to any individual or class of 

individuals not specifically provided for under the trust 

instrument; 

(4) Remove and appoint a trustee, a fiduciary provided for 

in the governing trust instrument, trust advisor, investment 

committee member, or distribution committee member; 

(5) Terminate the trust; 

(6) Veto or direct trust distributions; 

(7) Change situs or governing law of the trust, or both; 

(8) Appoint a successor trust protector; 

(9) Interpret terms of the trust instrument at the request of 

the trustee; 

(10) Advise the trustee on matters concerning a beneficiary; 

(11) Amend or modify the trust instrument to take 

advantage of laws governing restraints on alienation, 

distribution of trust property, or the administration of the 

trust; and 

(12) Provide direction regarding notification of qualified 

beneficiaries pursuant to § 55-2-13. 

The powers referenced in subdivisions (5), (6), and (11) 

may be granted notwithstanding the provisions of §§ 55-3-

24 to 55-3-28, inclusive. 

Source: SL 1997, ch 280, § 6; SL 2005, ch 260, § 3; SL 2009, ch 

 252, § 14; SL 2013, ch 239, § 20. 
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iii. The inclusion of a trust protector in an irrevocable trust gives 

tremendous control to the settlor, beneficiaries, and advisors to 

modify many important aspects of the trust. 

 

iv. CPAs are typically appointed to this role in a trust document. 

 
v. The trust protector role effectively gives the settlor, beneficiaries, 

and advisors tremendous control and power relative to trust 

administration with regard to irrevocable trusts, once considered 

rigid, unchangeable, and unmovable.  

 
vi. See Appendix A for a New York Times article entitled “Guardians 

of Trusts” by John F. Wasik dated March 12, 2014. 

 

b. Directed Trusts, only available in a handful of states across the country, 

including South Dakota, are drastically changing the trust world by putting 

control back into the hands of settlors, beneficiaries, and their advisors. 

Through bifurcating liability, the directed trust model creates a legal 

framework allowing trustees and beneficiaries to work with asset 

managers and independent trust companies of their choosing.  

 

i. Directed trusts provide a family with maximum flexibility and 

control regarding the trust's asset allocation, diversification, 

investment management, and distributions. A directed trust allows 

the client, who appoints an administrative trustee in a directed trust 

state such as South Dakota, to appoint a trust advisor or an 

investment  trustee/committee, who in turn may select outside  
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investment advisor(s) and/or manager(s) to manage the trust's 

investments.  

 

ii. The directed trust concept unbundles functions (asset management 

and trust services) that have been and are traditionally bundled by 

large bank-based corporate trustees.  

 

iii. Fundamental notions around how irrevocable trusts are handled, 

particularly with respect to investment manager selection and 

distribution, have drastically been changed by the directed trust 

concept, delivering far more control to settlors of trust, 

beneficiaries, and their advisors than ever before.  

 

iv. The directed trust model is an ideal vehicle for a settlor who wants 

to fund an irrevocable trust with a closely held company or a 

specialized asset, but who also wants to place control of such 

assets in the hands of a particular individual (or group of 

individuals) familiar with the company’s operations or that type of 

specialized asset. 

 

v. See Appendix B for a more detailed explanation of how directed 

trusts function, including a helpful schematic.  

 
vi. See Appendix C, “Emerging Directed Trust Company Model” by 

Joseph F. McDonald, III appearing in February 2012 issue of 

Trusts & Estates Magazine for a more fascinating explanation as to 

how directed trusts have changed the trust landscape. 
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c. Decanting, appropriately referred to as a “do over”, is essentially 

distributing assets from an irrevocable trust to a new trust with different, 

and presumably more desirable and flexible, terms leaving the unwanted 

terms in the original trust and not binding on the assets.  

 

i. The concept of decanting has become a very powerful tool for 

planners to modify irrevocable trusts and has emerged as one of 

the most progressive planning strategies available in dealing with 

irrevocable trusts and dynasty planning issues.  

 

ii. Distribution of trust principal in further trust allows an irrevocable 

trust to evolve through decanting to meet a family’s changing 

needs without court involvement. 

 

iii. Decanting also creates a streamlined option for easily transferring 

a trust from one state jurisdiction to another more favorable 

jurisdiction.  

 
iv. Many states do not have a decanting statute and not all decanting 

statutes are created equally. It is very important to evaluate the 

differences among the statutes when selecting proper situs for a 

trust.  

 
v. Below is a chart created by Nevada attorney Steve Oshins that 

objectively compares decanting statutes.  
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i. See Appendix D for a Wall Street Journal article entitled “When 

to Decant a Trust” by Liz Moyer dated January 3, 2014, for a 

great general discussion on how decanting is impacting the trust 

landscape. 
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d. Modification/Reformation is another tool that progressive trust 

jurisdictions make available to advisors and their clients that allow them to 

substantially alter terms of an existing irrevocable trust, often without the 

need for Court approval. 

 

i. In is important to note that Reformation and Modification both 

result in keeping the original trust, whereas decanting results in the 

transfer of assets from an existing trust to a newly created trust. All 

of these tools have the potential to significantly change an 

irrevocable trust. 

Conclusion 

 

The above modern trust laws provide more control and flexibility to settlors, 

beneficiaries, and advisors than ever before and have truly revolutionized the trust 

industry relative to how trusts are created and administered. These new laws demonstrate 

a radical and somewhat controversial departure from fundamental notions of how 

specifically irrevocable trusts are created, altered, and administered, raising the issue as 

to whether irrevocable trusts can really be considered irrevocable. In light of these 

modern trust laws, available only in a handful of states, the trust world has become 

extremely dynamic with many more tools available to the well-versed planner to better 

serve clients through providing far more control and flexibility in the creation and 

modification of solid wealth and estate plans now and for generations to come. 
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